IN THE WEYMOUTH & DORCHESTER COUNTY COURT

(SITTING IN THE GLOUCESTER COUNTY COURT) CASE NO: WY301202

BETWEEN:

JAYNE LOUISE EVERED
Claimant
-and-
MARK BUSSELL
Defendant
JUDGMENT

Un 6 November 2000 Jayne Evered (“Claimant”) was injured in a road traffic accident (“the
>cident”) which caused her to suffer a whiplash injury, '

The Claimant was stationary in traffic in Fairmile Road, Christchurch, Dorset when she was
struck in the rear by a car, driven by Mark Bussell ("Defendant™), which shunted her car
forward and caused it to strike the car in front. As a result of the accident the Claimant’s car
was beyond economic repair. The Claimant issued proceedings on 12 August 2003, The
Defendant admitted liability on 17 November 2003 and judgment was entered with damages

o be assessed.

The Claimant was born on 19 April 1960 and is, therefore, now 44 years of age. At the time
of the accident she was employed as a building society manager by the Nationwide Building
Society at their branch in Weymouth.

The Claimant now suffers from fibromyalgia pain augmentation syndrome or fibromyalgia.
The main issues between the parties are when she developed or started to develop that
condition and whether her condition was caused by the accident. Fibromyalgia has been
defined as a syndrome of widespread musculo-skeletal pain and fatigue arising in particular
from poor sleep. In order to meet the diagnostic criteria pain must be present in at least 11 or
more of 18 specified tender point sites. In other words there must be pain in all 4 quadrants

of the body.

If the Claimant is able to satisfy me that her present condition was caused by the physical
trauma that she experienced in the accident, then I will have to consider whether her
condition prevents her from returning to work now or in the future.

Claimant’s case

The Claimant’s case is that secondary fibromyalgia was seen in its early stages by Dr

Michael Helliwell, a consultant rheumatologist at the Dorset County and Winterhoume

Hospitals, on 8 March 2001, about 4 months after the accident, and that in due course she was

diagnesed as having “full blown” fibromyalgia. Accordingly, she claims damages for loss of
cral

past and future samings and for loss of pension and general damages on the basis that the
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said that she had got some relief from the injections which she had been given. Her evidence
was that she needed to yse a stick as it helped her to walk through the pain, which ghe
described as feeling like a 12 inch dagger in her back. She said that if she was having a good
day things were easier for her. She said that she would love to go back to work, if she could
reduce the level of pain. Richley Wood, who is a barrister working for the Crown
Prosecution Service, said that he had met the Claimant through their mutual interest in scuba
diving. He said that he had seen her physical condition deteriorate since J anuary 2001 and he
described how the Claimant has difficulty in walking, gardening, socialising and in sleeping.
Mr Wood said that he and the Claimant had become partners after the accident and had
subsequently started to live together, but he said that he knew her before the accident and he
described her as having been a very active person with no signs of any physical restrictions,

Expert evidence

Dr Helliwell, as welf as treating the Claimant, was also called by her as an expert witness.
His reports are dated 29 August 2001 and 22 July 2002,

Dr Andrei Cailin, a consultant rheumatologist at the Royal National Hospital for rheumatic
diseases in Bath, gave expert evidence for the Defendant. His reports are dated 16 June 2003,
13 October 2003, dnd on 23 December 2003 the two experts produced a joint report.  Also
both experts provided answers to questions put to them, Dr Helliwell on 3 March 2004 and
Dr Calin on [ February 2004.

Dr Helliwell has been 2 consultant rheumatologist for over 19 years and he said that he saw 5
to 10 new cases of fibromyalgia every month. He pointed out that he had seen the Claimant
about 4 months after the accident and he said that patients would normally be referred to him
after about a year, when the condition had fully evolved. In his clinical experience, of the
fibromyalgia patients he sees, ahout 15% had developed the condition as a result of some
physical trauma. His opinion was that the Claimant’s fibromyalgia had been caused by the
accident. Dr Helliwell said that fibromyalgia was multifactoral or synergistic in the sense
that it was the product of a number of different influences and they could be physical,
psychological or psychosocial. On 8 March (2001) he said that he had found tenderness in
the paravertebral tissues, which are the soft tissues adjacent to the spine and are where some
of the trigger points associzted with fibremyalgia are situated and that led him to think that
the Claimant might be developing tibromyalgia, Dr Helliwell said that by April 2002 when
the full diagnesis was made, the fibromyalgia would have been established. He accepied that
he had not seen the GP’s notes, when he wrote his reports but he did not think that the
Claimant’s medical history of aches and pains were above average. His reasons for
concluding that the accident caused the {ibromyalgia were first that the Claimant did not have
the condition before the accident but has it now, secondly that there were the early signs of
fibromyalgia in March 2001; thirdly that there was no other provoking cause, whether
physical, psychological or emotional and fourthly that whiplash can cause fibromyalgia. He
agreed that the longer the delay between the trauma and the onset of fibromyalgia the weaker
the link and that had it been over 18 months the delay would have made him doubt the causal
connection. Dr Helliwell sajd that he would not expect “full blown” fibromyalgia to develop
within days or weeks of the precipitating event, buf to develop over a period of time, starting
at the site of the original injury and spreading to multiple sites. Finally he said that he could
see nothing to back the suggestion that the Claimant would have developed fibromyalgia any

way.

Dr Calin has been a olinical ;
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the largest in the world. Dr Calin said that 4.9% of adult women develop fibromyalgia and
8% of women over the age of 55 develop it. His opinion was that it was highly unlikely that
the accident was the cause of the fibromyalgia. He did, though, accept that the accident was
yet another contributing factor but that it “probably accounts for no more than a 5% further
factor”. For there to be a diagnosis of fibromyalgia there has to be widespread pain affecting
all 4 quadrants of the body and in his experience it did not take months or years to develop,
although once it had developed a patient could have good and bad days. Dr Calin said that
the Claimant had not developed fibromyalgia by the time that she saw Dr Clarke in January
2002 and that she did not develop it until April 2002. Dr Calin said that whilst whiplash
victims might respond to the injections administered to the Claimant, fibromyalgia patients

would not.

Dr Calin said that it was nccessary fo look at each individual case to decide the probable
cause was, but he had quite frequently diagnosed fibromyalgia which had been caused by
physical trauma. He referred to one individual who had suffered multiple fractures following
a major road traffic accident and who had developed fibromyalgia within weeks. Dr Calin
said that there was no conirolied siudy to support the view of one expert (whose name is
Bennett) who claimed that fibromyalgia could develop up to 18 months after the traumatic
event. Dr Calin accepted that when Dr Clarke saw the Claimant in January 2002, she was

suffering from a pain syndrome but he said that she did not have fibromyalgia at that fime, In
Dr Calin’s view whilst acute trauma can cause fibromyalgia, chronic back pain does not. He
referred to the Claimant’s previous visits to the GP and pointed out that in the year before the
accident there had been an increase in her visits to her doctor. Dr Calin did, though, agree
that the tests carried out by Karen Love were not appropriate tests for somebody suffering

from fibromyalgia syndrome.

Dr Calin’s evidence was that it was improbable, but possible, that the Claimant’s
fibromyalgia began a year after the trauma, but the fact that there was only localised pain and
no widespread pain until about April 2002 made it unlikely that the accident caused the
condition. Dr Calin said that fibromyalgia sufferers in general have low self-esteem, and
perceive that they can only function very poorly and can do very litile.

As to whether the Claimant will now be able to return to work, Dr Calin said that the
prognosis for fibromyalgia patients was poor and that the majority did not return to work,
although going back to work was best for them and was in itself therapeutic. He
acknowledged, though, that the Claimant was unlikely to retum to fall Hme work.

Dr Helliwell said that it would be a good thing if the Claimant could do part-time work, but
he did not believe that she could return to her old job, because she had tried to and failed

because of the pain that she experienced,

Counsels’ submissions

[ heard the evidence on 12 May and 13 May. The case was then adjourned part heard to 11
June when [ heard counssls’ submissions. '

For the Defendant, Mr Picton, submitted that at the heart of the Claimant’s case there lay a
confusion between localised pain and more generalised pain attributable to whiplash injury
and the pature and exient of the pain necessary to satisfy a diagnosis of fibromyalgia. He
peinted out that fibromyalgia was & surprisingly common condition amongst adult women
and that the majority of Dr Helliwell's patienis developed it spontaneously. Mr Picton took
me through the variovs medical records from whizh [ have already quoted in this judgment
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and he submitted that the diagnostic criteria for fibromyalgia was not met before about April
2002 and that it was for the Claimant to satisfy me that the fibromyalgia was caused by the
index event and that it was not spontaneous. Mr Picton also submitted that it was for the
Claimant herself to satisfy me that she was not able to work again. He submitted that the
Claimant was an unreliable witness who was prone to reject evidence that showed that she
was not as well as she wanted people to think, for example, he said, she would dispute a
medical note or record that suggested that she was improving or getting better. Mr Picton
submitted that she exaggerated the pain that she suffered and that videos taken of her at the
end of 2002 and during 2003 indicated that she was capable of doing rather more than she
claimed. He, therefore, submitted that her account of what she can and cannot do had to be
treated with caution and he submitted that I should find that she was in fact physically

capable of going back to work, at least part-time.

As between the experts Mr Picton urged e to prefer the evidence of Dr Calin to Dr
Helliwell, whom he argued was a clinician and not an academic whereas Dr Calin was both,
As the Claimant’s treating doctor, Mr Picton submitted that Dr Calin’s approach was
objective, whereas Dr Heiliwell was too close to his patient and was defending his own
diagnosis. Furthermore, he submitted that Dr Calin’s expertise outweighed that of Dr
Helliwell’s. Mr Picton also criticised Dr Helliwell’s reasoning and his suggestion that in
- Jamuary (2002) Dr Clarke had seen the Claimant on a good day.” Mr Picton argued thai Dr
Helliwell should have accepted that fibromyalgia did not develop until about April 2002 and
that the delay between the trauma and the fibromyalgia broke the link between the two. Mr
Picton relied upon Mr Hassan’s evidence that the whiplash injury would take 9 to 12 months
to resolve and that, therefore, the symptoms from it could continue until about March 2002
and he submitted that what Dr Heiliwell in fact saw were soft tissue mjuries sustained in the
accident and not signs of fibromyalgia developing. Mr Picton invited me to accept Dr Calin’s
evidence that the Claimant’s accident did not fit the profile of the sort of physical trauma that
might cause fibromyalgia, as it was insufficiently traumatic to have that effect, Therefore he
submitted that Dr Helliwell’s conclusion was based on 3 false premises. The first being. that
a whiplash is prone to cause fibromyalgia, the second being that in March he observed the
carly signs of fibromyalgia, whea in fact he merely saw the symptoms of a whiplash injury,
and the third being that the Claimant had been in extremely good health before the accident,
whereas in the years before the accident the Claimant had gone through a divorce, had lost

her grandfather, had suffered from asihma and had found a lump in her breast.
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injury, the symptoms of which continued until March 2002 and any losses aitributable to that
mjury.

For the Claimant Mr Denniss submitted that amongst Dr Helliwell’s patients 15% to 20%
developed fibromyalgia following physical trauma and he referred to Dr Calin’s report, dated
! February 2004 in which he had said:

“In essence, any dramatic event or a series of minor events can precipitate a
Jibromyalgia like picture in a susceptible individual, In this Situation, however,
taking into consideration every single factor that we have before us, I believe that, on
the balance of probabiliny, the RTA itself was not the main precipilant in terms of her
clinical status. It was one of many preceding events”.

Mr Denniss submitted that the Claimant had suffered 4 nificant, physical and psychological
! | Had i il [ and in which she had suffered 2

11. JUTNEa 10 an (LCCE&GI}E 13 W
- STET o g f e + e T
L LETINIES e ﬁiiﬁs’i me 1o LA

serious whiplash injury which nvolved



Clarke’s letter in which the Claimant was described as having an appropriate pain syndrome
~in January 2002. Mr Denniss, therefore, submitted that the Claimant suffered a continuum of
pain from the thoracic spine which developed into a pain syndrome and then into *ful]
blown” fibromyalgia. He argued that the Claimant had been healthy and active before the
accident and had a good job, which she performed well. He submitted that her visits to the
GP before the accident were for genuine complaints and for foreign travel and although she
had been through a divorce in 1997 and suffered a bereavement in 1994, this had not

necessitated a referral to either a psychiatrist or a psychologist.

Mr Denniss said that it was significant that at an early stage the GP referred the Claimant to a
rheumatologist rather than an orthopaedic surgeon and he questioned why the GP should
have done that if the Claimant had been recovering in the usual way from the whiplash
injury. Mr Denniss submitted that it was significant that in March 2001 Dr Helliwell found
that the paravertebral tissues were tender. He pointed out that in July 2001 the Claimant’s
thoracic spine was apparent]y improving and then the Claimant seemed to develop increased
and more widespread pain. Mr Denniss submitted that the Claimant was developing the
fibromyelgia syndrome although the diagnosis could not be made until some time later, He
also referred me to the following passage in Dr Calin’s report, dated 13 October 2003, in
which he said:

"ds intimated above, I feel that the RTA symptoms lasted for 3 to 6 months. Ide not
believe that there was any “injury” as such, but rather a strain, and that as the
symptoms from these were resolving, at a later stage, she developed more widespread
Jibromyalgia pain syndrome, a common phenomenon in the general population”.

Inn the light of Mr Hassan’s conclusion that the whiplash symptoms might persist until March
2002, Mr Denniss argued that Dr Calin’s view that the whiplash symptoms resolved after
about 3 to 6 months (or by May 2001} and the Claimant then developed fibromyalgia type
pain was untenable and he asked what was happeuning to the Claimant if her condition was
worsening rather than improving during the relevant period.

Mr Denniss submitted that I should prefer the evidence of Dr Helliwell. Dr Calin’s approach
was, he submitted, too academic, rigid and semantic and he argued that his failure to point
out in his first report that fibromyalgia can be caused by a physical trauma brought his
objectivity into question. As to Dr Helliwell, Mr Denniss submitted that his conclusion
would have been accepted by Dr Clarke and Dr Cawley. Mr Denniss submitted that whatever
impression the Claimant may have made in the witness box, it was clear that she very much
wanted to retun to work if she could. As to the videos Mr Denniss submitted that they

confirmed that the Claimant used a stick, had a limping gait and required assistance from her
pariner.

Mr Denniss submitted that there was no evidence that the Claimant would have developed
fibromyaligia had the accident not occurred and he pointed out that both Dr Heliiwell and
Dr Calin agreed that the prognosis was pcor and he submitted that it was unrealistic to think
that the Claimant would ever be {it enough to return te work.

My Findings
Meiiher expert can say with certainty that the Clalmant’s fibromyalgia either was or was not
BuSer tl have to decide is whether the Claimant has
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physical trauma can cause fibromyalgia and that the closer n time between the physical
trauma and the development of the condition the stronger will be the causal link, Also it
cannot be disputed that Dr Helliwell saw the Claimant in March 2001, some 4 months after
the accident, and in his letter to the GP, dated [3 March, stated that:-

“She was also very tender in the paravertebral tissues suggesting the development of
secondary fibromyalgia .

Whilst it is possible that Dr Heliiwell was confusing the symptoms of whiplash with the early
signs of the onset of fibromyalgia and that there was, therefore, no proper medical
justification for the view that he expressed and, furthermore, the fact that the Claimant
eventually developed fibromyalgia was a coincidence, the question that I have to consider is
whether the Claimant has satisfied me that that is improbable. Dr Helliwell has a great deal
of experience in treating fibromyalgia sufferers and I am satisfied that it is more likely than
not that in March 2001 he did in fact see the beginnings of a pain syndrome that later

developed into “full blown” {ibromyalgia.

Mr Hassan saw the Claimant later the same month. He is an orthopaedic surgeon and not a
rheumatologist, but he concluded that the Claimant had suffered a severe soft tissue whiplash,
the symptoms of which might take a further 12 months to resolve. It seems to me that two
points flow from that conclusion, the first is that even if the Claimant did not develop “full
blown” fibromyalgia until about April 2002, it is likely that there has been a continuum of
pain since the accident until the present — and secondly, if what Mr Hassan said was correct,
thent Dr Calin’s opinion that the Claimant’s whiplash would have resolved by about May

2001 and that she later developed fibromyalgia cannot be right,

In most personal injury litigation, a Claimant will try to avoid calling as an expert witness a
doctor who has actually tzeated her as a patient. The reason for that is that an expert witness
is required to look at the matter objectively and that can be difficult if he or she has a doctor
and patient relationship with a Clafmant. I was, though, impressed by Dr Helliwell and I felt
that he was able to express his opinions objectively, opinions which were based upon many
years experience in treating fibromyalgia sufferers. Whilst Dr Calin has considerable
experience and knowledge of fibromyalgia, it seemed to me that he adopted an excessively
academic and rigid approach to the condition. Also I was siruck by the fact that his first
report, dated 16 June 2003 contained the following passages:-

i terms of the relationship between an RTA and Jibromyalgia, it is worth painting
out that there is no consensus on this point. However, the one study that is purported
to reveal a relationship between the two phenomena has been severely criticised for
appropriate reasons. "

Also later in the same report Dy Calin said-

“In essence, there is really very little support for trauma per se as causing this
widespread pain augmeniation syndrome and it seems more likely that background
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psychological issues are more relevont.
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which initially fell short of, but later developed into “full blown” fibromyalgia. I am,
therefore, satisfied that the Claimant’s fibromyaigia was caused by the accident.

I find further support for that conclusion in Dr Clarke’s report, dated 4 January 2002, He
concluded that when he saw the Claimant she did not have pain in all 4 quadrants but only in
7 trigger points, but, as he put it, the fact that she did not have true fibromyalgia was “to a
certain extent semantic” and that she certainly had an “appropriate pain syndrome”.

The next question that 1 have to consider is whether the Claimant would have developed the
fibromyalgia anyway, either when she did or subsequently. Whilst the Claimant’s
psychological make-up may have made her more susceptible to developing the condition, 1
accept Dr Helliwell’s view that there is no evidence to suggest that she would have developed
itinany event. In reaching that conclusion, I also take into account the fact that at the time of
the accident the Claimant led a more active life than marniy people of her age, also it seems to
me unlikely that her past medical problems either did cause her to develop fibromyalgia or

would have done sao in the future,

Finally I have to consider whether or not the Claimant is able or will be able to return to work
either on a full or part-time basis. Mr Picton criticised the Claimant as a witness and
submiitted that she tended to éxaggeérate her pain and disability. One feature of fibromyalgia
appears to be that sufferers from that condition have low self esteem and perceive themselves
as being able to do very litlie for themselves, it is, therefore, not surprising that they do not
tend to create a particularly good impression when they give evidence. In the present case
the Claimant’s evidence was supported by her partner, Richley Wood, whom I found to be a
reliable witness and whose evidence I accept. I also accept the evidence of the Claimant in
relation to her difficulties when she did return to work in December 2000. Mr Picton also
relied upon the videos taken of the Claimant at the end of 2002 and during 2003. 1 have
watched those videos and I accept Ir Dennis’ submissions that they support the evidence of
the Claimant and her partner that she invariably uses a stick and that she has difficulty with

most activities, including walking.

Both experts agree that the prognosis for the Claimant is poor. It is also accepted that most
fibromyalgia sufferers do not return to werk. Dr Calin suggested that a return to at least part-
time work is possible and would be therapeutic. The Claimant is now 44, she has tried to
return to work and I am satisfied that she would like to return to work if possible. 1 find that
given her condition it is unlikely that she can now or in the future return to even part-time
work. I, therefore, propose to award daimages on the basis that she will not be able to work
again.



